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IN THE SUPREME COURT
of the

STATE OF UTAH
CONSOLIDATED FRANIUM
IXC., a corporation,

MINE~.)

Appellant,

~Case No. 8339

_ vs. _

TAX COM~IJSSION OF THE STATE
OF UTAH,
Respondent.

APPELLANT'S BRIEF

S1 ATI1~~IENT
1

OF FACTS

11he respondent, Tax Commission of the State of
rtah, hereinafter referred to as "Commission", on _l\llay
:~,

1954, assessed a mine occupation tax against appel-

lant, Consolidated Franium Mines, Inc., a Nevada corporation, hereinafter referred to as "Taxpayer". On
February 21, 19;)5 the Commission rendered its decision
number l;)G determining the tax upon 1953 production
to be in the sum of $10,366.75.
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The 1nining claims involved in this appeal, situate
1n Temple ]\fountain ]\fining District, E1nery Count~·.
rtah, are unpatented claims located on the public domain
producing uranium ore. The properties have been producing on a substantial scale at least fron1 1950 to the
present time. The tax of $10,366.75 assessed h~· the ComInission was based upon production figures supplied hy
Taxpayer and Taxpayer makes no issue in that regard.
Taxpayer contends that the assessment allowing one
$50,000.00 exemption on the premise that the properties
were a group of claims operated as a mine was erroneous, and on the further ground that the use of production figures for the entire year 1953, in any event, wa~
unlawful.
The Taxpayer obtained all of the possessory rights
as lessee to certain mining claims in Emery County by
virtue of a lease and agreement dated

~fay

16, 1950,

from the original owners ( Tr. 050), and as shown by a
map attached to the stipulation between the parties (Tr.
048, 049). The area covered by the claims is about 6,260

acres and the area covered by the 16 units is about 200
acres (Tr. 029). Subsequent to the acquisition of the
claims the Taxpayer conducted develop1nent and exploratory work for the purpose of identifying and detennining
the presence and extent of ore bodies. As a result of
such exploratory work 16 separate and individual bodies
of ore were determined and the boundaries of each were
set out in individual units. The ore bodies are formed
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in

channel~

or lJeddings varying in width from 4 to 20

feet and in thickness from :2 feet to 18 feet. The channels
or beddings are more or less parallel over the area and
are not connected (Tr. 024).
The Taxpa.'·er sunk shafts to the ore horizon on each
unit and provided the material to construct a hoist house
and head frame ( Tr. 015). The Taxpayer then entered
into agreements with individual sub-lessees for the operation of each unit (rrr. 058, Exhibit A). It was stipulated
by counsel that Exhibit A was a s-ample of the agree-

ments which existed between Taxpayer and all of the
sub-lessees operating the property ( Tr. 08). By the
terms of the agreements certain materials and equipment were furnished the sub-lessees. In each instance
the materials are a permanent part of the mine and the
equipment furnished is on a rental basis. The sub-lessees thereafter operated the property independent and
free from control by Taxpayer (Tr. 037, 039), except
Taxpayer has the right to inspect the property to determine whether or not the terms of the sub-leases are
being performed and whether the required safety precautions are being observed (Tr. 017). The individual
sub-lessees provide the required engineering and in some
cases the sub-lessees furnish all of the equipment used.
In addition thereto the sub-lessees hire and maintain
their own rrews and bookkeeping systems independent
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of Taxpayer. Each sub-lessee perfor1ns all underground
exploratory work and all mining operations to the point
where the ore is delivered to the surface (Tr. 015, 031).
At this point the transportation of the ore to Atomic
Energy Commission buying stations is provided for and
controlled by the terms of the individual sub-leases, but
shipped under the name of the individual sub-lessee (Tr.
07, 020). The ore from each individual unit is kept separate until assayed by Vitro-Chemical and settlement
is n1ade based on the average assay of the ore shipped,
and each sub-lessee is paid exactly on the basis of what
he ships (Tr. 07, 034).
The Taxpayer holds the certificates required by the
rules and regulations of the Atomic Energy Commission
and all payments for ore by the Atomic Energy Commission for this reason are made to Taxpayer (Tr. 038).
The Taxpayer maintains accounts for each unit and
disburses the payments shown by the settlement sheets
on the ore shipped; each individual sub-lessee being paid
upon the basis of the amount and grade of the ore shipped less expenses and percentages in accordance with
the individual sub-leases (Tr. 035). Each unit is mined
from a separate shaft and is not connected to any other
unit except in three or four cases where a connecting
tunnel is required for safety purposes; in each case the
connecting tunnel is drilled through waste material
(Tr. 034).
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STATEl\tiENT OF POINTS
POINrr l.
TAXPAYER IS NOT THE ENTITY AGAINST WHICH
THE ASSESSMENTS SHOULD BE MADE AS PROVIDED
IN SECTIONS 59-5-66 and 59-5-67, UTAH CODE ANNOTATED 1953, IN THAT THE PROPERTIES ARE NOT A
GROUP OF CLAIMS OPERA TED UNDER ONE OWNERSHIP AS A MINE.

POINT 2.
THE USE BY THE COMMISSION OF THE PRODUCTION FOR THE ENTIRE YEAR 1953 AS A BASIS FOR
THE IMPOSITION OF THE TAX IS UNLAWFUL.

POINT 3.
THERE IS NO EVIDENCE IN THE RECORD TO SUPPORT THE FINDINGS OF THE COMMISSION.

ARGUMENT
1. Taxpayer is not, the entity against which the
assessment should be made as provided in Sections 59-5-66 and 59-5-67, Utah Cod,e Anmotaled
1953, in that the properties are not a group of
claims OJJeraled under one ou·n.ership as a minr:.

The physical characteristics of the Temple l\lountain
claims show without dispute in the record that the ore
bodies do not conform to surface claim lines. They extend over claim lines and do not conform to the usual
and ordinary concept of the vein in a lode claim. The
Commission assessed the tax on the basis that the properties involved

wen~

a group of claims operated under
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one ownership as a mine and, therefore, entitled to one
exe1nption. This assessment was affirmed in its dPeision nu1nher 156. Subsection (c) of Nertion 59-5-67, Utah
Code Annotated 1953, provides:

"* * * An annual exemption from the pa:·Inent of the occupation tax imposed by this net
upon $50,000 in gross value of (ore) shall he
allowed to each person, provided but one exemption shall be allowed for one claim or group of
claims operating under one ownership as a mine.''
The Taxpayer contends that the properties are
operated by sub-lessees as Hi individual n1ines. The
characteristics of the properties, insofar as the physical
nature of the ore is concerned, presents a situation dif.
ferent than is found in the ordinary mining of a lode
or Yein. The evidence in the record discloses beds of ore
unrelated to the accepted conception of a vein or lode.
It can hardly be said that the physical characteristic
of uranium ore within the claims here involved is a
forrnation within well defined boundaries within which
or following which a miner could find ore, and outside
of which he cannot expect to find it. The usual concept
of a n1ine is a single shaft or other entry sunk to a contact, then following the vein so long as ore is present or
following tracings or mineral streaks to other veins. The
record discloses considerable emphasis on this concept.
The statute does not define what is meant by "mine"
and the context in which it is used offers no assistance.
It Inust be assumed, therefore, that the legislature was
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content with the usual and ordinary definition of the
term, the definition placed upon the words by persons
engaged in the industry. N,ephi Plaster & JYlfg. Co. v.
J1{ab County, 33 Utah 114, 93 P. 53:
"The question, however, is, what is to be
deemed as being within the poular conception of
a mine f 1~ it to be confined to the understanding
that a farmer, stock raiser, or ordinary rner·chant
has of the term. Or to what those who work in or
come in contact \vith mines and mining right.:;
generally and popularly understand it to be~ Or
is it to be understood, when found in a statute
or Constitution, what the courts generally have
held it to mean? In view that the decisions of
courts are but the reflection of the common understanding with respect to particular things and the
terms used in any industry, business, or calling,
and are thus simply reduced to legal terms, we
think that if the courts have construed and applied what is meant hy the terms 'mine' and
'mines,' then this meaning must control, and
especially so when the term is used in some statute or Constitution. This must be so for tlw
simple reason that the term will then have acquired a legal meaning, which, unless the contrary
clearly appears from the context, must be deemed
to be the meaning intended to be applied to it
in the law in which it is found."
The meaning of the term ''mine" has been considered at length

h)'

the courts and has been enlarged

by recent decisions. 1 Lindl,ey on Mines, 3rd Ed., Sec-

tion 89. The definition approved by this Court is found
in 1.Vephi Plaster & illfg. Co. v. Juab County, supra:
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''In 1 Lindley on ~I~nes, Sections S7 to D7
the author reviews the authorities and discusses
the meaning of Inines and minerals, and there
points out that anciently the tenn 'mine' or 'mining' Ineant subterranean excavation. But in section 89 the author points out that the term 'mine'
has received an enlarged meaning in later times.
He says: 'These primary significations were soon
enlarged, so that in time the word ' 'mine ' 'was
construed to mean, also, the place where minerals
were found, and soon c-ame to be used as an equivalent of "vein," "seam,'' ''lode," or to denote
an aggregation of veins, and, under certain
circumstances, to include quarries and miJneral:-;
obtained by open workings.'"
Applying the definitions to the factual premise in
the record the group of claims considered herein cannot
be defined as a "group of claims operating under one
ownership as a mine." (Emphasis added.) The only
testimony in the record specifically going to the question is that of Wesley 1foulton, a graduate engineer and
actively engaged in 1nining since 1938. He testified as
follows:

"Q.

Now in your opinion, are these 16 units operated as a mine?

A.

No, they aren't. They are operated as individual mines.

Q. Would you explain
A.

that~

Due to the distances between the ore bodies,
difference in elevation of the ore bodies, why,
it isn't economically feasible to mine them all
from a central shaft. It is much cheaper to
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put down shafts on each ore body and do
your mining on each ore body. To put down
a central shaft, you would probably have to
go to a depth of three to four hundred feet,
and then to drift or to tunnel, if you like, anywhere from 600 to 1500 feet to get to your
ore body, which from a financial standpoint
is-well, it would break you.

Q.

There isn't any lode or vein that could be
followed, as I understand it, to mine the property covered hy these 16 claims?

A.

No. No, there is nothing." ( Tr. 024, 025).

On cross-examination there was an attempt to dilute
the testimony when the witness admitted that it would
be possible to operate the claims from a single shaft (Tr.
027). To illustrate the extreme nature of the cross-examination the witness explained his staten1ent on redirect
examination:

''Q.

~tr. 1\foulton, if I gave you a list of the 16
units, could you state the ones that could be
mined frmn a single shaft, if you know~

A.

No. 2-that is rather a hard question to answer because as I say, the central shaft, you
have to go to a depth of possibly three to
four hundred feet, if you put it in a central
location; then you have to do all this tunneling through waste to the various ore bodies
due to difference in elevations.

Q.

What you are saying, then, is, it is possible
in the sense that anything is possible~

A.

Yes, that is right." (Tr. 029).
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The record clearly established that these units are
individual mines, each unit comprised of a shaft leading
to an ore body not veinous in character and not connected
to or leading to other bodies of ore. Bedding, pocket::;
or other irregular and disconnected occurrences without
vein matter between does not 1nake a lode. Where th:o
continuity of the ore body is broken by the contact becoming barren for a considerable distance the legal extent of the vein ceases. Morrison's ~Uining Rights, 16th
Ed., page 196. \Vhile it is recognized that the statute
should be construed to effect the purpose of collecting
revenue, the taxing unit should not be allowed to indulge
in over extensions anymore than the Taxpayer should be
pern1itted the use of devices calculated to avoid tax.
The question presented here has an additional and
equally important facet. The Taxpayer contends that
the operators, or the sub-lessees as they have been
characterized herein, are in every sense of the word
lessees of individual 1nines not under the supervision,
control or direction of the Taxpayer. The definition of
the terms "employment" and "service relationships" have
been the subject of n1any decisions in this court and were
lately reviewed and clarified in Singer Sewing Mach.

Co. v. Industrial C01nmission of Utah, 104 Utah 175,
134 P. 2d 479. In that case this Court deemed it necessary to define these terms with finality:
"That there n1ay be no further misunderstandings as to what the Fuller case stands for,
we shall elaborate somewhat upon what was there
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said. The writer confesses that in the interests
of brevity, some steps in the rationale in the Fuller case were by him omitted from that opinion.
I shall now remedy the defect by quoting parts
of that opinion, supplying in brackets the omitted
steps and explanations.
'The question as to whether one performing personal services is performing
them for another or for himself usually offers no difficulty. In a few borderline cases,
where services for another and for self may
overlap, or where an artificial relationship
may be set up between the parties, some
difficulty may be encountered. It may be
stated that (beyond any question) services
are performed for another when performed
under his supervision, direction and control,
in the performance of the details of the work
and in the use of the means employed;
(Texas Co. v. Wheeless, 185 l\1iss. 799, 187
So. 880) (or) when he has the right to hire
(select the worker) and the right to fire
(terminate the employment) and when the
compensation, if any, accruing to the worker
becomes a direct liability on the other party.
But all these are not always present, (Is not
this an equivalent of a statement that he
may be in "employn1ent" without, "control"
or without ''the right to hire and fire" or
without compensation "being a direct liability" on the other party) and if present
they may not be evident on a casual examination. * * *'

•

*

*

In other words, was the relationship between
plaintiff and claimant that of employer and em-
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ployee or that of vendor and vendee? (The next
sentence is the unfortunate and incomplete expression, which should read:) The finding being
positive and definite that claimant in the performance of the personal service was free of all
direction and control by plaintiff, both in fact
and under his contract of hire (and since there is
no finding that claimant performed or rendered
any services for the plaintiff), it must follow of
necessity that he did not perform service for
plaintiff under a contract of hire or for wages,
and therefore the relationship was one that nrver
came within the scope of the act because he wa~-;
not (by the findings) in employment that would
bring him within the act, to wit, rendering personal services for another under a contract of
hire or for wages. Since there was no obligation
on plaintiff to pay claimant any remuneration
for services, but claimant must get his remuneration, if any, from his ability to sell the brushes
at an advanced price over the cost to him and
that he and not plaintiff assumed the risk of
profit or loss on the venture or undertaking, it
follows claimant's services were not rendered for
wages or under a contract of hire.'"
lTnder the lease agreements (Exhibit A, Tr. 058)
the recitals establish the independence of the sub-lessees
in the operation of the mine and characterize them as
independent contractors. The relief from obligation on
the part of the Taxpayer, and the assumption of the
risks of mining by the sub-lessees as provided in the
agreements, is complete. The covenants on the part of
the sub-lessees ('contractors), and particularly subparagraphs (c), (g), (i) and (j), places all of the risk
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of operation, which would necessarily carry with it the
ri~k of profit or loss on the venture, on the sub-lessees.
The agreements specifically provide that the ores mined
shall be sampled and assayed separately and settlement
made with the contractors in accordance with the schedule of settlements. Under the agreements the sub-lessees
received payment for the ores mined based upon the
assays of the Atomic Energy Commission, ~and is not
controlled by the Taxpayer. The purpose and intention
of the methods are obvious, being a means to effect the
greatest possible production by individual incentiveness,
and being the only method practically and economically
feasible to operate the property. One of the tests suggested by the decisions is ownership in the product or
the ores mined. Under the ordinary mining le·ase relating to unpatented lode mining claims the locator or his
successors in interest, including lessees, have an inchoate right, the locator having no fee title but only
the right of possession to the surface and the ores mined.
The uranium industry in this regard, while not unique,
is different from the ordinary situation encountered
in mining on the public domain.
By the Act of August 1, 1946 the United States Government reserved all deposits essential to the production
of fissionable material:
U.S.C.A., Title 42, Section 1805:

"(7) Reservation of deposits in public lands.
All uranium, thorium, and all other materials
determined pursuant to paragraph (1) of this
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subsection to be peculiarly essential to the production of fissionable 1naterial, contained, in
whatever concentration, in deposits in the public
lands are reserved for the use of the United
States subject to valid clai1ns, rights, or privileges existing on August 1, 1946: * * * ."
In view of the congressional reservations it is difficult
to see how the ownership of the minerals, either in place
or after having been 1nined, has any significance in the
instant case. In Powell v. Industrial Commission, 116
Utah 385, 210 P. 2d 1006, the question of a service relationship as related to a 1nine was before this Court.
Significance is given to the fact that there was no evidence that any of the so-called lessees had any legal
ownership in the coal they mined before it was sold to
Powell. The court held that in a true lessor-lessee relationship the lessee has a part ownership at least in
the fruits produced on or taken from the leased property. Here the sub-lessees had every incident of legal
ownership in the ore before it was sold that it was possible for anyone to have outside of the United States
Govern1nent and they had at least ownernhip in the
fruits of production because the Taxpayer's rights in
the proceeds was merely 50% of the net mill returns.
Ownership, if in anyone, in the ore produced was in the
sub-lessee. The only feature of ownership in the Taxpayer is the fact that payment was made to it by the
.Atomic Energy Commission.
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Grant F. l\icGowan, an accountant for Taxpayer,
testified relating to the shipment by and the payment
to Taxpayer for the ore mined:

"Q.

Why is it that this payment is made to them
through Consolidated? "\Vhy don't they get it
individually themselves from the mill?

A.

Well we hold-in the first place we hold and
ship the ore and it is naturally-since we
hold the certificates of those claims to ship
against them-the ore is in our name at the
mill and settlement can only be made to the
person that makes the shipment.

Q.

So then that is required by reason of the
Atomic Energy Commission's regulations 1

A.

Yes. I don't know of any split check that
Vitro ever makes." (Tr. 038)

The statutory requirement upon which this testimony
is based is found in subsection (b) (2) Title 42, U.S.C.A.,
Rection 1805 :
"License for transfers required. Unless authorized by a license issued by the Commission,
no person may transfer or deliver, receive possession of or title to, or export from the United
States any source material after removal from its
place of deposit in nature, except that licenses
shall not be required for quantities of source materials which, in the opinion of the Commission,
are unimportant."
In Powell v. Industrial Commission, supra, the court
stated:
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"Another n1atter which leads us to the belief
that the miners did not sell the coal they produced
to Powell is the fact that regardless of the flu<'tuations in the price of coal, the miners received
the same price for the coal they produced-one
dollar and fifty cents per ton. While we recognize that parties rnay contract to huy and sell the
total output of a mine at a unit price, still the
arrangement between the parties in the instant
case smacks n1ore of a contract of employment
than of a contract to buy and sell because here
the 'buyer' had possession of the mine."
In the instant case the Taxpayer had no control
over the prices paid for ore, each sub-lessee receiving
payn1ent based upon the assays of the ore mined. In
every instance the Powell case can be distinguished.
In that case the coal was rnerely delivered to Powell
and a flat per ton price was paid not related to any grading or valuation. The relationship of Taxpayer to the
sub-lessees as a true lessor-lessee relationship stands
uncontradicted in the record. This is the picture that is
seen when a look is taken behind the contract to deterrnine the actual relationship of the parties. Johanson
Brothers Builders et al. v. Board of Review, Industrial
Commission et al., 118 Utah 384, 222 P. 2d 563.

2. The use by the Commission of the production for the entire year 1953 a.s a basis for the
im,position. of the tax is wnlawful.
The irnportance of the exploration for and the deyelopment of properties essential to the production of
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fissionable material for the public welfare, coupled with
the complete proprietorship over such materials by the
Fnited States Government, caused certain incentives to
be provided for persons who were willing to risk their
capital in satisfying the demands for these ores. One of
the incentives was provided in Section 9 (b) of the Act
of August 1, 1946 (42 U.S.C.A., Section 1809):
"(b) * * * The Commission, and the property, activities, and income of the Commission,
are expressly exempted from taxation in any
manner or form by any State, county, municipality, or any subdivision thereof."
By the terms of the Act the exploration, the mining,
the sale and the purchase of these materials could only
be done as authorized by the Seeretary of the Interior
and as the agent or contractor of the Atomic Energy
Commission, the governmental unit created for the
purpose of carrying out the congressional mandate.
(Act of August 1, 1946, and Circular 7 of the AEC Federal Register February 10, 1953.) Under this statutory
authority one is forced to the conclusion that persons
producing uranium ore are engaged in an activity of

the Atomic Energy Commission. In Carson v. Roa;ne-

Anderson Co., 342 U.S. 232, 96 L. ed. 257, the Supreme
Court of the United States held:
''Section 9 (b) authorizes the Commission to
make payments to state and local governments in
lieu of property taxes in those areas 'in which
the activities of the Commission are carried on
and in which the Commission has acquired propSponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
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erty' previously subject to local taxation. In
none of these sections do we find any suggestion
that 'activities' is used in a narrow sense to dPscribe less than all of the functions of the Commission. The meaning of 'activities' as applied
either to an individual or to a government agen<'y
may be broad enough to include what i8 done
through independent contractors as well a~
through agents. Certainly where the pattern of
conduct visualized by the Act is the use of in<l('pendent contractors or agents from the field of
private enterprise, the inference is strong that
'activities' means all authorized methods of perforining the governmental function. We find no
contrary evidence from the legislatiYe history.''
The State of Ptah never attempted nor did it dispute the protection from taxation provided by 9 (b) of
the Act of August 1, 1946, until the amendment of the
section effective October 1, 1953. In amending the act
Congress was impressed hy the views of a number of
states that the Roane-Anderson decision carved out an
area of exemption fron1 state and local taxation which
deprived the state and local governmental units of substantial revenue in those areas in which the Atomic
Energy Commission carried on large scale activities.
However, the Congressional Cmnmittees were specific
that no retroactive effect be given as a result of the
mnendment deleting the tax exemption. The committee
report, U.S. Code Congressional and Administrative

N etrs, 83rd Congress, First Session 1953, Yolume 2,
pages 2380-2381, states as follows:
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"This bill, by deleting the present statutory
exemption of 'the Commission, and the property,
activities, and income of the Commission' from
State and local taxation would place the Commission and its activities on the same basis, with
re~pect to immunity from State and local taxation, as other Federal agencies. Immunity from
taxation will be hy virtue of the Constitution
of the rnited State~, as interpreted by the courts.
The bill, as introduced, has been amended
hy the joint committee at the suggestion of the
Bureau of the Budget so as to avoid an interpretation of the legislation which would give
it retroactive effect. It is the intention of the
joint committee that enactment of the legislation
in no way affect the resolution of questions of
exemption from possible tax liability accruing
prior to October 1, 1953, and section 2 of the bill
is designed to assure that this legislation will
have prospective application only."
rntil October 1, 1953 production of uranium ore
was protected against State and local taxation. Section 59-R-67, U.C.A. 1953, provides for an occupation
tax equal to 1% of the gross amount received for ore
or the gross value of metalliferous sold, which tax shall
be in addition to all other taxes provided by law, the
tax to be delimtuent on the 1st day of June next succeeding the calendar year when the ore or metal is sold.
By the terms of the statute the assessment made in May
10;)-t was a tax on 1953 production. The assessment made
elearly ignores the intention of the Congress in taxing
the production for the entire year 1953. The Commission had no 1nore right to include the production between
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January 1 and October 1, 1953, in its assessment than it
would have had the right to retroactiYely compel th<'
pay1nent of an occupation tax based upon production of
uranium ore from August 1, 1946. The Commission cannot sustain its position merely because they take a small
portion of the whole.
3. There is no cri(Ienc.e in the n~cord to
port the findings of the Com mission.

Sll]J-

In its decision the Commission in finding number
3 found that the Taxpayer owned, held and controlled
the claims in issue and had not divested itself of an11
interest in said property by reason of the sub-lease
agreements. Under an)' construction of the record favorable to the Commission how can it be said that r:raxpayer
did not divest itself of ,any interest? The only right or
interest retained by Taxpayer in the agreements i~ the
right to receive from the sub-lessees the percentage consideration for the leases and the right to the return of
the premises on default or termination of the agreements. All other rights and the cornplete obligation to
mine the properties were transferred to the sub-lessees.
Any slight qualification would at least have given a tone
of reasonableness to the finding, but the extreme position taken, in light of the record, leads only to confirm
the thought that the finding is arbitrary, a factual basis
entirely lacking. The authorities are abundant and undisputed that there must be some evidence in the record
upon which to base a finding.
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rrhe Commission in its finding number 5 found:
''That the Consolidated Uranium Mines, Inc.
is not an agent, prime contractor, nor employee
of the Atomic Energy Commission or of the
Fnited States Government, nor is said corporation a subdivision of the said Atomic Energy
Commission or of the Fnited States Government."
The question of the exemption from taxation on production prior to October 1, 1953 was squarely put in issue
by Taxpa,H·r in its petition. The necessary corollary
thereto is a determination of the application of Section
9 (b) of the Act of August 1, 1946 to persons engaged
in the production of uranium. The Roane-Anderson case,
supra, placed the broadest possible construction on the
definition of activities of the Atomic Energy Commission, and is more than persuasive in determining that
persons engaged in the production of uranium are exempt from taxation under Section 9 (b) of the Act as an
agent or contractor of the Atomic Energy Commission.
It is obvious that the Commission concurred in the interpretation contended for by reason of its failure to
assess a tax prior to the amendment of Section 9 (b).
It would be incongruous to say that a unit of Government, either State, local or Federal, with the appetite
of the Tax Commission would merely overlook a substantial possibility of quieting its hunger pangs.
The obvious acknowledgement that producers of
uranium ore were protected from taxation is found in
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the resolutions adopted at the 44th Annual Governor:-;'
Conference in 1952, which is found in the report of the
committee hearings, U.S. Cod.e Congressi,onal and Ad-

ministra.tive News, 83rd Congress, First Session 1953,
Volume 2, pages 2380-2381 :
"A number of States have expressed tlt<·
view that section 9 (b) as interpreted in the
Roane-Anderson decision carves out an area of
exen1ption from State and local taxation which
deprives State and local governmental units of
substantial revenue, particularly in those an•a:-;
in which the Ato·mic Energy Commission carries
on large scale activities. The governors' conference unanimously adopted a resolution a L their
44th annual Ineeting in Houston, Tex., in 1952 requesting that the Congress enact legislation
which would eliminate AEC contractors from the
scope of tax in1n1uni ty. (See below.) A similar
resolution was adopted by the National Association of Tax Administrators on June 20, 1953, in
its conference at Yellowstone National Park."
CONCLUSION
The reach of the taxing unit must never be allowed
to extend beyond the boundaries marked by the statutes.
To permit the assessment of a tax on production from
January 1, 1953 to October 1, 1953 not only goes beyond
the liinitations provided but is contrary to the expressed
intention of the Congress in making available revenues
otherwise denied the State. The properties are not a
group of clai1ns operated as a mine by Taxpayer, but are
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16 separate operations each having its own shaft leading to a separate ore body not connected or leading to an~T other ore deposit. The sub-lessees as to the
perons operating the mine are the persons against whom
the tax should be levied and not Taxpayer. The sublessees are independent operators of a mine and each by
statute are allowed a $50,000.00 exemption in gross
value of ore mined and the basis of the tax can only
be the Jlroduction for the months of October, November
and December, 1953.
Respectfully submitted,
GUSTIN, RICHARDS & MATTSSON

Attorneys for Appellant
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